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• Silence your mobile devices.

• If you must take a call, please exit and return quietly.

• Complete and turn in your Session Review before you 
leave.  Your feedback is important!
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Please remember to…
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First things first…
• What exactly is an independent contractor?

– Any individual who provides a service under their social security 
number or through a company in which they have ownership interest 
(considered “corp-to-corp independent contractor”)

• So many different terms…

• Regardless of term…all fall under the category of 
independent contractor.

Freelancer Supplier
Independent 
Contractor

Sole 
Proprietor

Vendor

Self‐
Employed

1099 
Worker Freelancer

Contingent 
Worker

Contractor
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Why Use Independent Contractors?
• Lower costs than hiring an employee

– No employer-provided benefits, no required payments and 
contributions on behalf of an employee, such as employer’s share of 
the employees’ Social Security and Medicare taxes, state 
unemployment compensation insurance, and workers’ compensation 
insurance.

• Flexibility – engage only when needed; no open ended employment 
contract

• Obtain skillset not present in employee workforce

• The selected individual prefers independent contractor status; unwilling 
to be an employee
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Pause and Consider the Risks

• While it can seem attractive to use independent contractors to 
meet business needs, it is not always the best solution as it 
could put you in the position of misclassifying workers

• Most misclassification is not malicious…simply a matter of not 
being informed

It is when a worker is classified as an independent contractor by 
the company who engages them but in actuality the individual is 

an employee of the firm
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Why Do We Care About Misclassification?
Because the Government Does!

 IRS 
 In a nutshell…they see misclassification as something 

causing them to miss out on tax revenue which is greater 
from a worker who is an employee than one who is an 
independent contractor

DOL
 Simply put…they are concerned about the worker. The 

independent contractor must fend for him/herself for 
benefits, paying taxes, insurance. The protections of the 
FLSA do not apply to an independent contractor.

 State Agencies
Concerned about both tax revenue and workers’ rights
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Employment Law Misclassification Risks
• Unpaid federal taxes and penalties

• Unpaid state taxes including workers’ comp and unemployment and penalties

• State law fines 

• Title VII, FMLA, ADA, ADEA, OSHA and State EEO

• Benefits such as 401K, Stock Plans and other fringe benefits

• Health Care Reform (ACA)

• NLRA (union organizing rights)

• Immigration/I-9/E-verify

• FLSA and overtime 

• Rest, Meal periods

• Business Expense Reimbursement

• Other State Labor code violations
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Potential Costs of Misclassification       

Qualcomm Incorporated Confidential and Proprietary
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Enforcement Activity
 IRS Audits 
 Commenced in 2010…6,000 random audits over a 3 year period; Recent 

increase in audit staff

 Collaboration Between IRS, DOL, and State Agencies
 Many states have information exchange agreements in place – sharing audit 

results

 Now even intra-state agreements in place to share information

 New California Law:  SB459
 Effective January 2012; higher fines and penalties
 Known as the Scarlett Letter Law

 Not Just a Domestic Concern
 We have worked with outside counsel in India, Israel, Germany, China, United 

Kingdom, Taiwan, New Zealand, Spain, among others, and have found that each 
country has similar laws regarding misclassification of workers

Qualcomm Incorporated Confidential and Proprietary
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Various Tests For Worker 
Classification Determination

• IRS and DOL – Each agency has a different test for determining 
worker classification and the consequences of misclassification can 
vary
– IRS with its focus on proper classification from a tax perspective
– DOL with its focus on proper classification to ensure compliance with the 

FLSA.

• Not all states follow federal guidelines for worker classification and the 
rules can change by state. Companies that use independent 
contractors must ensure that they are following the federal guidelines 
as well as any regulations or "tests" set forth by the states in which 
they operate.

Qualcomm Incorporated Confidential and Proprietary
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IRS Federal Common Law Test
Analysis of facts that provide evidence of the degree of control and 
independence fall into three categories:

– Behavioral: 
Does the company control or have the right to control what the worker 
does and how the worker does his or her job?

– Financial: 
Are the business aspects of the worker’s job controlled by the payer? 
(these include things like how worker is paid, whether expenses are 
reimbursed, who provides tools/supplies, etc.)

– Type of Relationship: 
Are there written contracts or employee type benefits (i.e. pension plan, 
insurance, vacation pay, etc.)? Will the relationship continue and is the 
work performed a key aspect of the business?

The keys are to look at the entire relationship, consider the degree or extent of the 
right to direct and control, and finally, to document each of the factors used 

in coming up with the determination.

Qualcomm Incorporated Confidential and Proprietary
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DOL Economic Realities Test
The employer-employee relationship under the FLSA is tested by 
"economic reality“ in determining whether an individual is an independent 
contractor or an employee.

Among the factors which the US Supreme Court considers significant are:

• The extent to which the services rendered are an integral part of the 
company's business

• The permanency of the relationship.

• The amount of the alleged contractor's investment in facilities and equipment.

• The nature and degree of control by the company.

• The alleged contractor's opportunities for profit and loss.

• The degree of independent business organization and operation.



17

ABC Test

This test is used at the state level by many, but not all states. Under this 
test, in order to be considered an independent contractor a worker must:

• Be free from direction or control from the company.
• Perform services outside the usual course or places of business of the 

company.
• Engaged in an independently established trade, occupation, 

profession, or business wholly apart of the company.

The facts under this test could be different than under the IRS or 
DOL, leading to a determination of misclassification at the state 
level even if not with IRS or DOL
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A Complex Assessment…Put Simply
Despite the varied tests, we can see that there is overlap on 
several key criteria that must be present if a worker could be 

considered an independent contractor:

1. The company doesn’t have the right to control the manner and means 
by which the worker produces the results of their services

2. The service is performed outside of the company’s day to day business 
and is not the same duties as performed by those who are employees

3. The individual must be actively involved in running a business providing 
similar services to other clients and can show documentation for such 

4. There must be a written contract describing the independent contractor 
relationship the parties intended to create
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What Could Trigger a Government Audit?

• Injury to a worker – potential worker’s comp claim

• End of work or project assignment – potential unemployment claim

• Disgruntled worker – potential wage and hour claim

• Worker feels they are being improperly treated as a 1099 IC - files a 
Form SS-8 with the IRS for their own classification determination

• Worker receives a W-2 and a 1099 Form from the same employer in 
the same year - IRS may wonder why they were not classified as an 
employee all along.
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How Do We Mitigate 
Worker Misclassification Risks?

• EVERY prospective independent contractor relationship needs to 
be analyzed pursuant to the applicable state and federal tests

• Gather information:
– Internally - What is the work? How will we engage? How will the 

relationship be carried out?
– Externally – Need to understand details about the prospective 

independent contractor and his/her business

• Analyze and make final determination based on 
preponderance of the evidence.  No single criteria
carries more weight than the other…total relationship

• Be consistent…all prospective independent contractors should be 
subject to same review process.



21

Important Partnerships

• Worker classification is a tricky and complex area with serious 
legal implications.  Important to involve your in-house or outside 
legal counsel when making decisions.

• Some companies who use independent contractors on a regular 
basis will engage a partner company to assist in worker 
classification determination

• Partner with a well established temporary labor company who 
can payroll the worker if they do not qualify as an independent 
contractor
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Benefits of using 
Part-Time/Supplemental Personnel

• Cover times of short-handedness due to vacations, 
flight training, maintenance training, employee turn-
over, sickness, unexpected crisis, etc.

• Reduce scheduling conflicts

• Increase work force flexibility

• Strategic 

• Temp to perm (i.e. try before you buy)  pay-rolling in 
particular
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You too should ask these questions of your 

“independent workers”

1. Do you have hull and liability insurance?

2. Do you have workman's compensation 
insurance/coverage

3. Do you withhold local, state , and federal taxes?
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Questions most posed by clients…



Staffing Agency Considerations

• Scope of services offered

• Risk Management/Mitigation

• Accessibility 

• Classification of personnel

• Incident and accident free history of providing flight crews, 
maintenance technicians, and other personnel

• Financial stability of the agency. Particularly, if using pay-
rolling services
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Considerations Continued…

• Back-office must be as efficient as the front-office services

• Agency’s ability to work with human resources, if/when 
necessary

• How is the “work day” defined?

• Invoicing and billing options.  Monthly?  Mission-based?  
Purchase order?  On-line billing systems?

• Vetting – 7 year vs. 10 year background checks
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Scope of Services Offered

• What types of staffing services does the provider offer?

– Supplemental services
– Payroll
– Direct hire 
– Employee leasing

• What locations do they offer them in?

– Domestic vs. International
– Regionally 
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Risk Management/Mitigation

• Proper classification of worker

• Payment and benefits offered to worker

• Order of work 

• Non- Exclusive relationship with worker

• Workers’ compensation coverage

• Aircraft Insurance / Aircraft liability coverage 

• Waiver of Subrogation

• Worker Credential verification
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Risk Management/Mitigation Continued…

• Employment policies

– Confidentiality 
– Harassment 
– Security 
– Drug Testing
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Vetting

– I-9 compliance 
– W-4 compliance 
– SS# trace
– DUI
– FAA accident/incident
– ROT
– Medical
– Passport, Visa , Vaccinations
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What type of vetting services are you getting?



Health Care Reform
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Are you prepared? 
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HCR – 2014 Implementation

Employer Mandate – Employer chooses to “Play” or “Pay”.  If the 
employer chooses to “Play”, the following guidelines must be met:

• Minimum Essential Coverage  - Coverage must be offered to at least 
95% of full-time employees and their dependents.  Full-Time Employees 
are defined as working 30 hours per week or 130 hours per month. 

• Minimum Plan Value - Coverage is deemed to provide minimum value if 
it pays at least 60% of the total costs for plan benefits, without regard to 
employee premiums. This means that the employee pays no more than 
40% of the plan costs through co-pays, deductibles, and co-insurance 
(and the employer covers the remaining 60%).  
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Who is responsible for your implementation ?

Source: Jet Pro PEO



In summation…

Strategic Personnel Resource

Client is…

Planning

Short-term needs

Long-term goals

Succession 
planning

Growing

Entry of new 
aircraft

Change of aircraft 
manufacturers

Re-organization

Operating

SMS compliance

Safety, peace of 
mind

Risk management

Pre-positioning

Adjusting

Expansion or 
contraction of 
flight department.

Relocation of flight 
department.


